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BORROWERS' PROTECTION BILL, 2012 

BORROWERS' PROTECTION BILL, 2012 

A BILL FOR AN ACT TO PROVIDE CERTAIN MEASURES 
AFFECTING THE RELATlONSHIP OF LENDERS AND BORROWERS 

Enacted by tbe Parliament of The Bahamas 

1. Short title and commencement 

(I) This Act may be cited as the Borrowers' Protection Act, 2012. 

(2) This Act shall come into operation on such day as the Minister of Finance 
may, by Notice published in the Gazette, appoint. 

2. Interpretation. 

In this Act -" . ,. 
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"borrower" mean, a person to whom or on whose account money is 
advanced, and includes every surety and endorser or other person 
liable for the repaymcnt of money lent UDder an agreement or 
collateral instrument or other security given in respect thereof or in 
satisfaction of a debt; 

"Court" means the Supreme Court; 

"dwelling house" includes any building or part thereof which is used as a 
dwelling; 

"fmancial institution" includes licensed lending institutions as defined in 
subsection (7) ofsection3B of the StampAet(Ch. 370); 

"lender" includes the person advancing money lent and the assignee of a 
claim arising under any security given in respect of money lent or 
credit given; . 

"Minister" means the Minister of Finance; 

" .... oney lent" includes credit given or money advanced on account (If any 
person under a mortgage or in a transaction that, whatever its form 
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may be, is substantially one of money-lending or securing the 
repaynient of money so advanced or·in satisfaction ofa debt; 

"mortgage" includes any charge on any propcrty for securing money or 
money's worth; 

"mortgage money" means money Or money's worth secured by a 
mortgage; 

"mortgagee" includes any person from lime to time deriving title under 
the original mortgagee; 

"mortgagor" includes any person from time to time deriving title under 
the original mortgagor or entitled to redeem a mortgage, according 
to his estate; interest or right, in the mortgaged property; 

"property" has the same meaning as in section 2 of the Conveyancing 
and Law of Property Act (Ch 138). 

3. Application of Act. 

Thi5 Act shall apply to all financial institutions or entities that provide lending or 
financial services to members Qfthc public. 

4. Granting relief to borrower. 

(J) Without prejudice to scetion 5, the Court may grant relief from the 
consequences of the breach of a covenimt by a borrower for the non
payment of principal or interest, in the case where the borrower remedies 
tbe breach of covenant by paying all the arrears due under the loan 
agreement, with lll,wful costs and charges iI) that behalf-

(a) at any time before a judgment is entored; or 

(b) within a time period in which the Court deems reasonable. 

(2) No proceedings shall be instituted before the Court in respect of a breach 
of any covenant or llon-payment referred to in subsection (1) unless there 
had been personally served upon the borrower at least thirty days prior to 
such institution a statement in writing of-

(a) the nature of the breach of any covenant; 

(b) the amount of principal Or interest; if any, with respect to which the 
borrower is in default; and 

(c) the amount of any administrative cost necessarily incurred by Lhe 
lender. 

(3) Thc Court may as it sees fit upon an ex' parte application by a lender 
dispense with the requirement of personal service mentioned in subsection 
(2). 

(4) A borrower may, nOI more than twice in any year by notice in writing to 
the lender, require the lender to furnish him or a person designated by 
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him, without the eharge of any fee for sO dOing, a statement in writing 
setting out with respect to a transaction or a mortgagc the amount of 
principal, interest and any other charges owing, 

Thc lender shall respond to a notice givcn under subsection (4) within 
thirty days after he receives it and if, without reasonable excuse, he fails 
to do so or his lUlswer is incomplete any rights that he may have for the 
enforcement of the debt or mortgage or for the cancellation or specific 
performance of its terms shall be suspended until he has complied with the 
notice, 

Notice by a borrower to the lender may be given personally in such form 
as sball be provided by the lender or may be sent to the lender by the 
ordinary mail to the address where money owing under thc mortgage or 
agreement for sale is payable, 

A lender who -

(a) fails to provide the form of notice mentioned in subsection (6) or 
answer the notice as required by subsection (5); or 

(b) charges or. attempts to charge any fee or accepts any amount, for 
providing a statement referred to in subsection (4), 

eomm its an offence and is liable on summary conviction to a fine of Q!lll 
thousand dollars. 

This section sball apply to any transaction elCecuted before or after the 
coming into operation of this section but not to any existing proceedings 
before the Court, 

s. 'Additional powers of court in action by mortgagee for possession 
of dwelling house, 

(1) Where a mortgagee under a mortgage of land which consists of or 
includes a dwe11ing-house brings an action in which a claim for 
possession of the mortgaged propcrty-

(a) not being an action for foreclosure in which a claim for possession 
of the mortgaged property is also made, the court may exercise any 
of tho powers conferred on it by subsection (2) if it appears to the 
court that in the event of its exercising the power the m.ortgagor is 
likely to be able within a reasonable period; 

(b) to pay any sums due under the mortgage; or 

(0) to remedy a default consisting of a breach of any other obligation 
arising under or by virtue ofthe mortgage. 

(2) The court -

(a) may adjourn the proceedings, or 
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(b) on giving judgment, or making an order, for delivery of possession 
of the mortgaged property, or at any time before the execution of 
such j udgment or order, may-

(i) stay orsuspend execution of the judgmcnt or order; or 

(ii) postpone the date for delivery of possession, 

for such period or periods as the court thinks reasonable. 

(3) Any such adjournment, stay, suspension or postponement as is referred to 
in subsection (2) may be made subject to such conditions with regard to 
paym.ent by the mortgagor of any sum secured by the mortgage or the 
remedying of any default as the court thinks fit. 

(4) The court may from time to time vary or revoke any condition imposed by 
virtue of this section. 

6. Extension of powers of court in action by mortgagee of dwelling 
house. 

(I) Where by a mortgage of land which consists of or includes a dwelling 
house, or by any agreement between the mortgagee under such a mortgage 
and the mortgagor, the mortgagor is entitled or is to be permitted to pay 
the principal sum secured by instalments or otherwise to defer payment of 
it in whole or in part, but provision is also made for earlier payment in the 
event of any default by the mortgagor or of a dcmand by the mortgagee or 
otherwise, tllen for purposes of section 4 (under which a court have the 
power to delay giving a mortgagee possession of the mortgaged property 
so as to allow the mortgagor a reasonable time to pay any sums due under 
the mortgage) a court may treat as due under the mortgage on account of 
the principal sum secured and of interest on it only such amounts as the 
mortgagor would have expected to be required to pay if there had been no 
such provision for earlier payment. 

(2) A court shaH not exercise by virtue of subsection (1) the powers conferred 
by sectioJ? 5 unless it appears to the court that not only that the mortgagor 
is likely to be able within a reasonable period to pay any amounts 
regarded (in accordance with subsection (I)) due oli account of the 
principal sum secured,. together with the interest on those amounts, but 
also that be iN likely to be able by the cnd of that period to pay any further 
amoullts that he would have expected to be requi.rcd to pay by then on 
account of that sum and of interest on it if there had been no such 
provision as is referred to in subsection (I) for earlier payment. 

(3) Wbere subsection (1) would apply to an action in which a mortgagee only 
claimed possession of the mortgaged property, and the mortgagee brings 
an action for foreclosure (with or without 'also claiming possession of the 
property), then section 5 togethcr with subsections (I) and (2) shall apply 
as they would apply if there were an action in which the mortgagee only 
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claimed possession of the mortgaged property, except that section 4(2)(b) 
shall apply only in relation to any claim for possession. 

7. Restriction of power of sale. 

(I) Notwithstanding the provisions of this or any other law a lender shall not 
exercise the power of sale conferred by any law or seek an order of 
possession where the mortgaged property is a dwelling house occupied by 
the borrower or his family as the principal place of residence, unless a 
prior written notice of not I""s than thirty days has been served on the 
borrower or one of several borrowers of an intention to cxorcisc the power 
of sale or seek an order of possession. 

(2) Within twenty·eight days of the service of the notice the borrower Or a 
family membcr in occupalion of the mortgaged property may make an 
application to the Court for an order to postpone the sale of the mortgaged 
property. 

(3) On the hearing of an action the COUlt may, without prejudice to any other 
power, make an order to postpone the sale of the mortgaged property tor a 
period of not less than twelve months on the condition that the borrower 
or the person in occupation of the mortgaged property pays the unpaid 
balance of the mortgage debt at such times and in such amounts as the 
Court, having regard to the means of the borrower or that person, thinks 
just. 

(4) ·An order under subsection (3) shall not be made unless the borrower 
satisfies the Court that thc following conditions exist in (elation to him -

. (a) that a sum equar'to at least one half of the initial mortgage debt has 
been paid to the lender; and 

(b) that there bas been, duo to circumstances beyond his control, an 
adverse material change in his financial circumstances. 

(5) Where an order is made to postpone the sale of a mortgaged property 
pursuant to subsection (3) no further sum shall be payable to the lender on 
account of dIe unpaid balance of the mortgaged debt except in accordance 
with dIe terms of the said order. 

(6) At any timo while an order is in eftect, the Court mayan application by 
the lender vary the conditions of postponement and impose such further 
conditions as the Court considers necessary. 

(7) Subsections (1), (2), (3), (4) and (6) shall apply to any mortgage executed 
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8. Sale of mortgaged property in action for redemption or foreclosure. 

(I) Any person entitled to redeem mortgaged property may have a judgement 
or order of sale instead of for redemption in an action brought by him 
either for redemption alone, or for sale alone, or for sale or redemption in 
the alternative. 

(2) Without prejudice to subsection (1) and section 7 in any action, whether 
for foreclosure, or for redemption, or for sale, or for the raising and 
payment in any manner of mortgage money, the court, on the request of 
tho mortgagee, or of any person interestod either in the mortgage money 
or in the right of redemption, and, notwithstanding that-

(a) any other person dissents; or 

(b) the mortgagee or any person so interested does not appear in the 
action; 

and without allowing any time for redemption or fol' payment of any 
mortgage money, may direct a sale of the mortgaged propertY 01) such 
terms as it thinks fit, including the deposit in court of a reasonable sum 
fixed by the court to meet the expenses of sale and to secure performance 
of the terms. 

(3) In an action brought by a perso!! interested in the right of redemption and 
seeking a sale, the court may, in ·the application of any defendant, direct 
the plaintiff to give such sccurity for costs as the court thinks fit, and may 
give the conduct of the sale~o any defendant, and may give such 
directions as it thinks fit respecting the costs of the. defendants or any of 
them. 

(4) In any case within this section thc court may, if it thinks fit, direct a sale 
without previously determining the priorities ofincumbrancers. 

(5) This section applies to actions brought either before or after the 
commencement of this Act. 

(6) For the purposes of this section the court may, in favour of a purchaser, 
make a vesting order conveying the mortgaged property, or appoint a 
person to do so, subject or not to any incumbrance, as the court may think 
fit; or, in the case of an equitable mortgage, may create and vest a 
mortgage term in the mortgagee to enable him to carry out the sale as if 
the mortgage had been made by deed by way oflegal mortgage. 

9. Borrowers choice of attorney. 

(1) On the mortgage of any property the borrower shall be permitted at his 
expense to--
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(a) retain and instruct a counsel and attorney chosen by him from a list 
provided by the lender containing at least twelve names of counsel 
and attorneys admitted to The Bahamas Bar; 

(b) select an appraiser of his own choice from a list provided by the 
lender containing at least twelve names of appraisers or assessors 
who have been approved by the Minister for the purposes of the 
Acquisition of Land Act (Ch 252); 

(c) select an insurance company from a list provided by the lender 
containing the names of at least three insurance companies 
registered under the Insurance Act (Ch 347). 

(2)' . A borrower shall not be made liable for paying the expenses of the 
lender's counsel and attorney. 

10. Transfer of mortgages with no cost. 

(1) Where a mortgagor exercises his entitlement under section 17 of the 
Conveyancing and Law of Property Act (Ch. 138), the lender shaH 
transfer or convey the mortgaged property to any other lender as the 
borrower directs without requiring from the borrower or the new lender 
any payment of any costs or expenses relating to the assignm~nt of the 
mortgage debt or the conveyance of the mortgaged property. 

(2) SubsectiOIi (1) shaH apply to mortgages on real property made either 
bcfore or after the commencement of this Act, and shall have effect 
notwithstanding any stipulation or practice to the contrary. 

(3) Secti9n 3 of the Stamp Act er;h 370) shall not apply to any such transfer 
or conveyance or assignment of debt other than any amount which is in 
excess of the principal sum initially borrowed under the prior mortgage. 

(4) Where a lender sells property containing a dwelling home under the 
power of sale contained in the mortgage within five years of the date of 
the mortgage, the lender shall be exempt fl'OID paying fifty per centum of 
any sums due and owing under the Stamp Act eCh. 370) on the 
conveyance of the property upon sale and notwithstanding anything to the 
contrary, the lender shall not charge or debit the mortgagor's account for 
any amount of stamp tax 011 the conveyance upon sale beyond the 
exemptcd amount. 

11. Payments via salary deductions. 

(1) An employer shall not comply with or give effect to any request to 
facilitate payments on behalf of an employec' that will result in th~ 
deductf.ons excecdin[t in the aggregate such percentage of those earnings 
as may be prescribed. 

(2) Subsection (1) shall not apply 1'0-
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(a) any deductions made in respect of a mortgage on the eroployee's 
home; 

(b) any deductions made in respect of major medical services; 

( c) any deductions pursuant to an order of a court or being made prior 
to the coming into operation of that subsection; or 

(d) any contributions to 11 pension plan. 

(3) Where salary deductions are to be made by a government enti.ty as an 
employer, commencing after the coming into operation of this section, 
those deductions shall not be made in respect of a debt whosc rate of 
Interest excceds the prescribed rate. 

12. Offence and penalty. 

AJly-
(a) person who contrnvenes or fails to comply with any provision of 

section 9, 10 or 1); 

(b) director or other officer of a company who knowingly coo curs in a 
contravention or failure to comply with any of tho provisions, 

shall be guilty of an offence punishable on summary conviction-

(i) in the case of a company by a fine of ten thollsand dollars; 

(ii) in the case of any other person including a director or officer 
of a company by a fine of one thousand dollars or to 
imprisonment of six months, or to both. 

'13:' Regulations. 

Thc Minister may after consultation with the Central Bank of The Bahamas 
make Regulations for carrying out the purposes and provisions of this Act. 

14. Savings. 

(1) No\hing in sections 6 and 8 shall affect the rights of a bona fide assignee 
or holder for value without notice, or derogate from the existing powers or 
jurisdiction ofthe Court. 

(2) Without prejudice to subsection (3) nothing in this Act shall prejudice allY 
benefit otherwise conferred upon a bon"Ower by the mOltgage document or 
any other law. 

(3) No lender shall recover from any borrower any sum owing under any 
judgment by the Court for the repayment of any sums borrowed by the 
borrower from the lender after the expiry of six years from the dale on 
whieh the judgment was obtained or the datc of the .last payment pursuant 
to that judgment. 
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OBJECTS AND REASONS. 

This Bill seeks to provide for the protection of borrowers obtaining Joans or 
mortgages from financial institutions. 

Clause 1 provides for thc short title. 

Clause 2 provides for the definition of certain tenns in the Bill. 

Clause 3 provides for the application of the Act. 

Clause 4 provides for the granting of reliof to the borrower from consequences 
of the breach of a covenant or the non-payment of tho principal or interest of the loan. 

Clause 5 enables the court to allow time to the mortgagor of a dwelling house to 
remedy his breach of the mortgage covenant where an order of possession is being 
sought. 

Clause 6 allows a court to considcr any payments made by a mortgagor in 
advance of being due when action is made against him for an order of possession or 
foreclosure. 

Clause 7 seeks to make provision for lenders to provide a reasonable period for 
persons who obtains mortgages for dwelling homes to make arrangements for payment 
of arrears before exercising the power of sale. 

Clause 8 allows.a mortgagor to pursue a sale of the mortgaged property where 
the mortgagee seeks foreclosure. 

Clause 9 enable persons wishing to purchase wemiscs to retain a counsel and 
attorney, an appraiser and an insurance company of their own choice when obtaining a 
mortgage. 

Clause 10 seeks to provide for the transfer of mortgages between financial 
institutions at no cost to the borrower. 

Clause 11 seeks to prohibit excessive salary deductions. 

Clause 12 seck to provide for tho penalties for some offences committed under 
the Bill. . 

Clause 13 provides for making regulations by the Minister. 

Clause 14 provides for the saving ofccrtain rights. 
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